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Taxation for Maintenance of State 
Enterprises 


state of North Dakota to 
carry out such enterprises as 
a state bank, a state warehouse, 
elevator, and flour-mill system, and 
a state home-building project, all 
of which have been sanctioned by 
united action of the people of the 
state, its legislature, and its courts, 
is held in Green v. Frazier (U, S. 
Adv. Ops. 1919-20, p. 625) — U. 
S. —, 64 L. ed. —, 40 Sup. Ct. Rep. 
499, not to deny taxpay ers the pro- 
tection which the constitutional 
guaranty of due process of law af- 
fords against the taking of prop- 
erty for uses that are private. 
“The precise question here in- 
volved,” states the court in its 
opinion, “so far as we have been 
able to discover, has never been 
presented to this court. The near- 
est approach to it is found in Jones 
v. Portland, 245 U.S. 217, 62 L. ed. 


G stat taxation to enable the 
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252, 38 Sup. Ct. Rep. 112, Ann. 
Cas. 1918E, 660, L.R.A.1918C, 765, 
in which we held that an act of the 
state of Maine, authorizing cities 
or towns to establish and maintain’ 
wood, coal, and fuel -yards for the 
purpose of selling these necessa- 
ries to the inhabitants of cities and 
towns, did not deprive taxpayers 
of due process of law within the 
meaning of the 14th Amendment. 
In that case we reiterated the atti- 
tude of this court towards state 
legislation, and repeated what had 
been said before, that what was or; 
was not a public use was a question 
concerning which local _authority,' 
legislative and judicial, had espe- 
cial means of securing information 
to enable them to form a judg-, 
ment; and particularly, that the, 
judgment*of the highest court of 
the state, declaring a given use to 
be public in its nature, would be 


’ 
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accepted by this court unless clear- 
ly unfounded. ... 

“We think the principle of that 
decision is applicable here.” 

“The instant case,’ comments 
the Yale Law Journal, “represents 
a decidedly liberal view of ‘necessi- 
ties’ . . . It would seem that 
the concept of ‘necessities’ might 
soon cover nearly all products, and 
that all industries might be regu- 


lated or operated as in medieval 
times. It is not easy to see what 
limitations will be placed on gov- 


ernment operation.” 
This ruling, which involves in- 
dustries of great magnitude and 
makes it possible for any state to 
enter upon an imposing industrial 
program, under similar conditions, 
is one of extraordinary importance. 


Cutting Corners as Negligence 


T IS generally held that a vio- 
i lation by an automobilist of a 
statute forbidding the cutting 
of corners in turning into an inter- 
‘ secting street is negligence per se, 
or at least an element of negligence. 
Such is the holding in the Wash- 
ington case of Stubbs v. Molberg- 
ert, 182 Pac. 936, annotated in 6 
A.L.R. 318, and which decides that 
one turning a street corner with 
an automobile is negligent in fail- 
ing to keep to the right of the 
center as required by a city ordi- 
nance. 

The court states that the driver 
of an automobile who, on approach- 
ing a street intersection, sees a car 
in such a position that if it con- 
tinues on its direct course it must 
pass to his left, or if it changes its 
course into the side street and pur- 
sues the regular way in so doing it 
must pass behind him, may give his 
entire attention to the crowd of 
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people congregated on the corner 
he is approaching, that he might 
run none of them down, and is not 
bound to anticipate that the other 
car will attempt to pass in front 
of him by cutting a corner. He is 
not chargeable with negligence 
unless he saw the position of the 
other car or the circumstances 
made it his duty to see it in time 
to avoid a collision. 

The fact that there is a con- 
gestion of automobile traffic at the 
street intersection, where a con- 
siderable number of people had 
congregated for the purpose of 
taking the street cars running to 
a public park, is held not to justify 
the failure of the driver of an auto- 
mobile to go to the right of the 
center of the street intersection 
in attempting to pass into the in- 
tersecting street, but rather to be 
a reason making it imperative that 
he should do so. 
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Signature to Deed by Finger Print 


DEED conveying an inter- 
A« in a burial plat, and 
signed with the finger prints 
of the grantor, was recently offered 
for record in a county of New York 
and accepted by the county clerk. 
The statute prescribes a method of 
recording a deed where a mark has 
been made, and it was officially 
determined to follow this method 
by making a scroll at the end of 
the record imitating the finger 
prints and writing the name of 
the grantor with the accompany- 
ing words, “his finger mark.” 
Legal history shows that deeds 
have been executed by the seal of 
the grantor without any signature, 
and have been subscribed in writ- 
ing or with the sign of the cross, 
but this is probably the first use 
of finger prints to attest a deed. 
This method of establishing iden- 
tity seems to be coming into in- 
creasing vogue in business and 
commercial transactions and has 
been employed frequently in de- 
tecting criminals. In State v. 
Kuhl, 42 Nev. 185, 175 Pac. 190, 
3 A.L.R. 1694, it is held that palm 
prints may be compared by ex- 
perts for identification purposes in 
a criminal case, In the note ap- 
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pended to this decision in 3 A.L.R., 
at page 1706, several cases are col- 
lected which affirm the admissibil- 
ity of evidence as to the identity of 
finger prints and hand marks. 

In its opinion, the court quotes 
from Mr. Frederick A. Brayley’s 
book entitled “Finger Prints Iden- 
tification” the following significant 
language: “‘God’s _finger-print 
language,’ the voiceless speech and 
the indelible writing imprinted on 
the fingers, hand palms, and foot 
soles of humanity by the all-wise 
Creator for some good and useful 
purpose in the structure, regula- 
tion, and well-being of the human 
body, has been utilized for ages 
before the civilization of Europe 
as a means of identification by the 
Chinese, and who shall say is not 
a part of the plan of the Creator 
for the ultimate elimination of 
crime by means of surrounding the 
evilly disposed by safeguards of 
prevention, and for the unques- 
tionable evidence of identity in all 
cases where such is necessary, 
whether it be in wills, deeds, in- 
surance, or commercial mediums of 
finance, as well as in the discover- 
ing and identification of law- 
breakers,” 
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A Phonographic Will 


R. THEODORE MANTZ 
M: Des Moines lawyer, is 

reported to have dic- 
tated his will into a talking ma- 
chine. At the end of the dictation 
two friends testified into the ma- 
chine that they were witnesses to 
the making of the will, and spelled 
their names out in full as such 
witnesses. The record was then 
put on a machine which reproduced 
the voices. Being pronounced cor- 


rect by Mr. Mantz, he took it to 
the clerk’s office and had the box 
containing it sealed in wax and 
filed. 

This is believed to be the first 


attempt to use the phonograph for 
this purpose. It is said that an 
effort will be made to secure the 
enactment of a state statute legal- 
izing spoken wills when recorded 
as above indicated. 

Mr. Mantz believes the future 
will see greater uses of talking ma- 
chines and records, and in his opin- 
ion it would be much more difficult 
to “tamper” with a spoken will 
than a written one. 

Communications by telephone 
have been held to be admissible, 


and the ground for receiving the 
testimony of the phonograph would 
seem to be stronger, since in its 
case there is not only proof by the 
human witness of the making of 
the sounds to be reproduced, but a 
reproduction by the mechanical 
witness of the sounds themselves. 
For this reason it was held in 
Boyne City, G. & A. R. Co. v. An- 
derson, 146 Mich. 328, 117 Am. St. 
Rep. 642, 109 N. W. 429, 10 Ann. 
Cas. 283, 8 L.R.A.(N.S.) 306, 
which was a condemnation pro- 
ceeding instituted by a railroad 
company to determine the ne- 
cessity for laying its tracks along 
a city street and to assess the dam- 
ages to an adjoining owner and 
hotel proprietor, that it was proper 
to permit a phonograph to be oper- 
ated in the presence of the jury to 
reproduce the sounds claimed to 
have been made in the operation of 
trains in proximity to the hotel, 
where proper proof has been made 
that the instrument is a substan- 
tially accurate and trustworthy 
reproducer of the sounds actually 
made and testified to. 


& 


CASE AND COMMENT 





Expert Testimony as to Foreign Law 


tin v. Otis, 233 Mass. 491, 124 

N. E. 294, 6 A.L.R. 1340, as 
to the law of the neighboring state 
of Rhode Island, consisted both of 
the statute itself and of the oral 
testimony of a member of the 
Rhode Island bar, who gave his 
opinion as to a correct construc- 
tion of the statute. It was held 
that such testimony was not bind- 
ing on the court. 

The decisions upon this question 
are not harmonious. In a major- 
ity of jurisdictions, as appears by 
the annotation in 6 A.L.R. 1340, 
when foreign statutes or decisions 
are before the court, they may be 
consulted and the law derived 
therefrom, in spite of the fact 
that the uncontradicted testimony 
of experts ‘places a contrary in- 


Biiir. otis introduced in Mar- 


ity is not wanting for the 
proposition that uncontradicted 
expert testimony as to the law of 
another state or country is con- 
clusive, although the statutes or 
decisions of the foreign jurisdic- 
tion are before the court for con- 
sideration. 

In cases where the oral testimony 
of experts as to a foreign law is 
in conflict or is contradicted, it is 
generally held that the court may 
resort to the statutes or decisions 
of the foreign jurisdictions, if they 
are in evidence, and impose on them 
its ewn construction. But when 


uncontradicted oral testimony is ~. 


given as to the law of another 
state or country, it is generally con- 
sidered conclusive in the absence of 
other evidence, such as the stat- 
ute or decisions of the jurisdic 


terpretation thereon. But author- tion involved. 


The Lawyer’s Prayer 


LMIGHTY God, the Giver of wisdom, without whose help resolutions are 

~ Vain, without whose blessing study is ineffectual, enable me, if it be Thy 

will, to attain such knowledge as may qualify me to direct the doubtful and 

instruct the ignorant, to prevent wrong, and terminate contention; and grant 

that I may use that knowledge which I shall attain to Thy glory and my own 

salvation; for Jesus Christ’s sake. Amen.—From the pen of Dr. Samuel John- 
son, September 26, 1765. 
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Use of Banners or Placards by Pickets 
in Labor Controversy 


ICKETING as an aid to indus- 
Pra strikes is somewhat of 

an innovation in the economic 
life of the nation, and the law on 
the subject is in the formative 
period. The case of Local Union, 
H. R. E. I. A. v. Stathakis, 135 Ark. 
86, 205 S. W. 450, 6 A.L.R. 894, 
is of special interest for its recog- 
nition of the fact that the mere 
presence of a picket, without any 
element of physical intimidation, 
may amount to a constraint upon 
the will of possible customers, who 
are deterred from according their 
patronage, not by reason of sympa- 
thy with the claims of the labor 
union, but because they do not wish 
to become involved in the contro- 
versy. In this case a local union of 
cooks and waiters which was con- 
ducting a strike sent “pickets” to 
patrol the sidewalks in front of the 
entrances to cafés, exhibiting large 
placards, with the statement print- 
ed thereon in large red type that 
“this café is unfair to union labor.” 
One person, and occasionally two, 
walked continually in front of each 
of these cafés, carrying placards, 
and at mealtimes this number was 
sometimes increased. The court 
held that an injunction would lie 
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against picketing in this manner, 
where the effect is to coerce in- 
tending patrons to withhold their 
patronage, and expressed the rea- 
sons for their decision as follows: 

“Early cases upholding the right 
of picketing likened that action to 
the exercise of the right of free 
speech. This was upon the theory 
that, as a striker might tell an in- 
dividual citizen his grievance and 
thereby appeal to him for support 
in his strike, so he might employ 
any lawful and proper means which 
gave the greatest effect to that 
right, and that he might, there- 
fore, inscribe his grievances upon 
placards to be seen at a distance 
and to be read by many at the same 
time, provided the inscription was 
not libelous or otherwise unlawful. 
The existence of this right is still 
generally conceded, and we think 
such right exists. ‘ 

“But the tendency of later cases 
is to restrict that right as an act 
of coercion in its tendencies, and 
one which in its practical applica- 
tion tends generally to breaches of 
the peace and other disorders. 

The modern and better view 
on the subject appears to be that, 
while the labor union which is on 
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a strike has the right to give pub- 
licity to that fact and to solicit 
support in its behalf, it has no 
right, in doing so, to disregard the 
equal right of the employer to em- 
ploy whom he pleases, provided he 
violates no contract right of em- 
ployment, and that the public may 
bestow its favor and support upon 
one side or the other, free from 
any coercive molestation. . 

The cases all agree that the right 
to carry on a lawful business with- 
out obstruction is a property right, 
and one which the courts have 
never hesitated to protect, and its 
protection is a proper object for the 
granting of an injunction. 


“The placard itself may be law- 
ful, and its display, therefore, not 
unlawful; yet, with the use of such 
a placard, or, for that matter, with- 
out the use of any placard, one’s 
right to prosecute his own lawful 
business may be unnecessarily in- 
terfered with. The legality of the 
inscription on the placard and the 
right to display such a placard did 


_ not give one the right to make any 


use he pleased of the placard.” 
The earlier decisions on the dis- 
play of banners or placards in in- 
dustrial disputes may be found in 
6 A.L.R. 924, where they form part 
of an extensive note on the boycott 
as a weapon in industrial disputes. 


Judicial Notice of Hereditary 
Character of Insanity 


yk evidence to establish 


a hereditary taint in the 

blood of a person whose san- 
ity is in question can be introduced, 
it is held in Com. v. Dale, 264 Pa. 
362, 107 Atl. 743, 6 A.L.R. 1482, 
that proof must be made that the 
insanity of his relatives was trans- 
missible, and not nonhereditary. 
In this case the defendant was af- 
flicted with melancholia, and the 
excluded evidence was merely to 
the effect that his brother, sister, 
and aunt, and some cousins, were 
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in an insane asylum and were of 
unsound mind. The exclusion was 
upon the theory that there are 
many and varied causes of insan- 
ity, and that the court could not 
take judicial notice of the fact, if 
such it was, that the affliction of 
the defendant’s relatives was of a 
hereditary or transmissible type, it 
being said that the cause and 
transmissibility of the various 
types and forms of insanity are 
physiological facts on which the 
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medical profession is not in unani- 
mous accord. 

It cannot be said, however, that 
the weight of authority requires 
proof that insanity is hereditary 
or of a transmissible type, since the 
majority of the cases set forth in 
the note in 6 A.L.R. 1482 seems to 
regard such proof as unnecessary. 

For instance, it has been held 
that while evidence of insanity 
among one’s relatives is admissible 
solely upon the ground that insan- 
ity is or may be hereditary, the 
fact that insanity is actually hered- 
itary need not be proved, for the 
courts will take judicial notice that 
such is the case, it being regarded 
as matter of common knowledge 
that insanity actually is heredi- 
tary. This was expressly ruled in 
Prewitt v. State, 106 Miss. 82, 63 
So. 330, 6 A.L.R. 1476, wherein, in 
holding that testimony that de- 
fendant’s father, uncle, and five 
other blood relatives had been in- 
sane was admissible without prov- 
ing that such insanity was heredi- 
tary, the court said: “To exclude 
facts from evidence which depend 
for their value upon the law of 
heredity, for the reason that such 
law has not been proven, is, or 
should be, as shocking to the judi- 
cial mind as the exclusion of facts 
from evidence depending upon the 
law of gravity for the reason that 
such law has not been proven. 


a - 


CASE AND COMMENT. 








. 2 OU. Ee Oe ee ee. ee ae 




























ganic life,’ and is defined as ‘that 
biological law by which all beings 
endowed with life tend to repeat 
themselves in their descendants.’ ” 

In a number of cases which have 
held that proof that some of one’s 
blood relatives were insane was ad- 
missible in corroboration of evi- 
dence tending to show defendant’s 
own insanity, it seems to have been 
assumed that such a showing of 
insanity itself raises an inference 
of hereditary insanity, or at least 
of a hereditary taint in the blood 
of the person whose sanity is under 
consideration. 

There is also a line of cases in 


jured employee, not due to 

ignorance or misunderstand- 
ing, to submit to an operation for 
hernia, which can be performed 
without danger to life or health, 
and will restore his capacity to 
labor at his trade, is held to deprive 
him of the right to compensation 
uder the Workmen’s Compensa- 
tin Act, for diminished earning 
tapacity due to such defect, in 
VBrien v. Albert A. Albrecht Co. 


Tie absolute refusal of an in- 
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Heredity ‘is a universal law of or-_ 


Duty of Injured Workman to Submit 
to Operation 


which it has been held, without ex- 
press reference to the question 
whether or not the insanity under 
consideration was of a hereditary 
or transmissible type, that where 
there is direct testimony tending to 
prove that the person in question 
is insane, evidence as to the insan- 
ity of his blood relatives is admissi- 
ble in corroboration of such direct 
testimony. These decisions, how- 
ever, do not necessarily mean that 
it is unnecessary to show that the 
insanity was hereditary or trans- 
missible, because the point may 
have been overlooked or the condi- 
tion may have been satisfied by 
actual proof, 





206 Mich. 101, 172 N. W. 601, an- 
notated in 6 A.L.R. 1257. ° 

It is well settled that an injured 
workman will be denied compensa- 
tion for incapacity which may be 
removed or modified by an opera- 
tion of a simple character, not in- 
volving serious suffering or dan- 
ger. The reason for this rule is 
stated in Lesh v. Illinois Steel Co. 
163 Wis. 124, 157 N. W. 539, L.R.A. 
1916E, 105, as follows: “Where the 
applicant under the Workmen’s 
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Compensation Act unreasonably 
refuses to undergo a safe and sim- 
ple surgical operation which is 
fairly certain to result in a.removal 
of the disability, and is not at- 
tended with serious risk or pain, 
and is such as an ordinarily pru- 
dent and courageous person would 
submit to for his own benefit and 
comfort, no question of compensa- 
tion being involved, the disability 
which the claimant suffers there- 
after, a reasonable time being al- 
lowed for recovery, is not proxi- 
mately caused by the accident, but 
is the direct result of such unrea- 
sonable refusal.” 

The rule, however, is different 
where the proposed operation is a 
serious one and refusal to submit 
to such an operation will not de- 
feat compensation. “Although the 
peril to life seems to be very slight 
—48 chances in 23,000,”—ob- 
served the court in McNally v. 
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Hudson & M. R. Co. 87 N. J. L. 455, 
95 Atl. 122, 10 N. C. C. A. 185, 
“nevertheless the idea is appalling 
to one’s conscience that a human 
being should be compelled to take 
a risk of death, however slight that 
may be, in order that the pecuniary 
obligation created by the law in his 
favor against his employer may be 
minimized.” 

In case the workman’s own doc- 
tor advocates an operation, he 
should submit to it. On the other 
hand, an injured workman cannot 
be said to be acting unreasonably 
where he, in good faith, follows the 
advice of his own doctor in refus- 
ing to submit to an operation; or 
where the evidence shows that but 
little, if any, benefit would result 
therefrom; or where the physician 
or surgeon believes the operation 
unnecessary in order that the 
workman may recover his earning 
capacity, 


Injury to Hotel Guest Due to 
Defective Room 


HE first case to consider the 
liability of an innkeeper for 
injuries resulting to a guest 
from a defective electrie lighting 
appliance intended for the use of 
guests is the North Dakota de- 
cision of Reid v. Bhr, 174 N. W. 
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71, 6 A.L.R. 586. In this case a 
patron of the hotel suffered injury 
by reason of coming in contact 
with a dangerous current of elec- 
tricity when she turned on an elec- 
tric light in the room occupied by 
her. It is held that the owner oF 
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operator of a hotel lighted by elec- 
tricity must use ordinary care to 
provide safe electric lights and ap- 
pliances which~ are intended for 
use by the guests and patrons of 
the hotel. If he does not do so, 
and a guest of the hotel is in- 
jured by reason of the defects of 
such electric lights or appliances, 
he is liable in damages for the in- 
juries sustained. 


The principle governing this 
class of cases was announced in 
Patrick v. Springs, 154 N. C. 270, 
70S. E. 395, Ann. Cas. 1912A, 1209, 
2N.C. C. A. 642, where the court, 
applying the modern rule that inn- 
keepers are not insurers of the per- 
sonal safety of their guests, but 
that their liability does extend to 
injuries resulting from unsafe or 
unsanitary rooms, held that where 
a guest was injured by gas escap- 
ing from a defective burner which 
had no stop or safety pin to pre- 
vent turning the shut-off key all 
the way around, the question of 
the innkeeper’s negligence and the 
guest’s contributory negligence 
was for the jury. 


The court said: “It seems now 
to be well settled that in ease of an 
injury occurring in consequence of 


the unsanitary and defective con- 
dition of the inn premises or room 
to which a guest is assigned, thé 
innkeeper is liable upon the same 
principles applicable in other cases, 
where persons come on the prem- 
ises at the invitation of the owner 
or occupant and are injured in con- 
sequence of their dangerous con- 
dition. The innkeeper is not an 
insurer of his guests’ personal 
safety, but his liability does ex- 
tend to injuries received by the 
guests from being placed in an un- 
safe room. This is a matter pe- 
culiarly within the innkeeper’s 
knowledge and entirely beyond the 
control of the guest. In that par- 
ticular he is peculiarly within the 
innkeeper’s power and protection. 


- One who keeps a public 
house extends an invitation to all 
to come on his premises, and is 
therefore liable for injuries sus- 
tained in consequence of the bad 


condition of his inn premises. 
» When the plaintiff proved 
the unsafe and defective condition 
of the gas fixture in consequence 
of which gas escaped during the 
night and injured him, he made 
out a prima facie case of negli- 
gence, which it was defendant’s 
duty to answer.” 


PLEASANT PROSPECTS 
If every law that somebody wants were en- 
acted it would become unlawful to do anything 
and lawful to do everything—Albany Journal. 
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Foreign Substances in Food 


E READ frequently that 
W someone has found the 
unexpected in food served 
him. Jubilant persons have ac- 
knowledged finding pearls in their 
oysters, and a restaurant keeper 
who lost recently a $2,000 diamond 
from a ring while chipping ice 
thinks the stone must have passed 
into the custody of some customer 
who drank iced tea. 

At times, however, the patron ex- 
presses dissatisfaction and resorts 
to litigation, as happened lately in 
New York, where a jury returned a 
large verdict in favor of a patron 
of a restaurant who swallowed, to 


The Agis of the Law. 


HE form of acknowledgment 
which the law heretofore re- 
quired in a conveyance by a married 
woman, as a safeguard against undue 
influence or compulsion by the hus- 
band, was invoked in favor of the 
supposedly sterner sex in a certificate 
attached to and recorded with a Ten- 
nessee deed. The notary certifies: 
“And A— H—, husband of the said 
Mollie H—, having appeared private- 
ly and apart from his wife, the said 
A— H— acknowledged the execution 
of said instrument to have been done 
by him freely, voluntarily, and under- 
standingly, without compulsion or 
constraint from his wife, and for the 
purpose therein expressed.” 
Who says that married men have 
no longer any rights? 
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nis discomfort and injury, one or 
more tacks which lurked in the 
depths of a plate of soup. 


The question of liability fo 
serving unfit food has been before 
the courts in a number of cases 
which were collected in notes in 
40 L.R.A.(N.S.) 480, and in L.R.A, 
1915B, 481. The subject of pre 
sumption of negligence from find- 
ing a foreign substance in food is 
discussed in a note in 4 A.LR. 
1559, while the topic of implied 
covenant of fitness by one serving 
food is treated in a note in 5 A.LR. 
1115. 


Summoning the Dead. 


HE names of three of the sons 

of the famous William Penn 
were recently called in‘a Philadel- 
phia court to afford them an oppor- 
tunity to appear and make formal 
demand for the payment of ground 
rents reserved by them. 


“John Penn, Thomas Penn, Richard 
Penn, come forward.” This invoca- 
tion was thrice repeated by the clerk, 
but evoked no response. One per- 
fectly good reason for the nonap- 
pearance of the parties was that they 
had completed their earthly pilgrim- 
age nearly two centuries ago. The 
clerk is reported to have said that 
if he had received an answer to his 
summons he would have jumped out 
of the window. 
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The Value of a Wife. 
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Spink Sawney’s wife got killed Second Edition 
. by a train about a year ago?” said a z 
e neighbor. “And you know Spink sued . 
the railway company. Well, yester- bi ae ae - this 
day the court gave him $600 for the dies published in July — 
or loss of his wife.” the set up to January Ist, 192 b 
re “That so?” returned Cap Johnson Supplements will be issued 
of Rumpus Ridge, Arkansas. “Wives each year, thus keeping the set 
3e3 ‘pear to have riz, like everything up to date at all times. 
in else, dont they?” If interested, we will be pl 
: ; win , picas- 
A, , — poor om —- this _ ed to send forward descriptive 
is too modest wi is figures. t t. 
= writer in Capper’s Weekly records pan "sig silat £ 
nd- the fact that a jury has awarded mplete set now consists o 
: a woman residing in New York 
is “$40,000 damages for the fracture Volumes 1 to 12, 1918 
uR. of a leg by a careless motorist. & 1919 Supp. $105.00 
ied Taking this award of $40,000 as a delivered. 
i basis, a woman is now worth about Sennen te —— 
ing $470,000, recent damage suits having mumodinte Colvery can Se mines 
established these amounts: Hair, The Lawyers Co-operative Pub. Co. 
of $20,000; nose, $15,000; eyes, $20,000 Roch N.Y 
’ ; , ’ » Cyes, ’ > ochester, N. ¥. 
broken heart, $250,000; arms, 
$85,000; legs, $80,000.” And this list 
might be augmented considerably. 
y But there remain other real though JOYCE ON INSURANCE 
intangible values to be considered, 
and which a jury is no more capable The new edition gives every source 
of assessing than it would be of of information upon the subject of in- 
translating sunset glories into dol- surance. The reader is given the rights, 
a lars and cents. In attempting to remedies, a pleading, _ 
‘at appraise these higher values, am ed- | fc% 2°, 00 that be Ss prepared 
as itorial writer in the San Francisco surety. , 
pond Examiner remarks: “Almost every 
an wife is generally worth even more The treatise covers authoritatively 
than a husband’s appraisal. A true, and exhaustively Marine, Lloyds, Mu- 
loving wife is beyond price. The tual Benefit, Accident, Casualty, As- 
hard other kind is not worth considering sessment Companies, Co-operative 
roca. “A true, loving wife is worth . Societies, Contraband of War, Employ- 
‘lerk, husband’s every thought. She is — Se 
per- worth every drop of his heart’s blood, ) 
‘hey : a wel she 7 his con- COMPLETE SET JUIN 5 VOLS.~ 
wh stant sacrifice and his constant toil. 
grim- She is worth more than rubies and SS See ee 
on menonde and platinum; more than $45.00 
a all earthly possessions. 
d a =. worth the Kingdom of ORDER TODAY— : 
That's what’a wife is worth?® ‘| THE LAWYERS CO-OP. PUB. CO. 
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The Upward Trend of Prices 
for Paper 


HE present and prospective problems of publishers arising from 

the shortage of paper and its increased cost, as well as difficulties 
in transportation, are disclosed by the recent action of the Inter- 
national Paper Company, which has notified its customers that it 
will make contracts for 1921 only on the basis of 80 per cent of 
the allotment of the current year. An offer is made to supply print 
paper for next year on this basis under the same contracts now in 
effect; that is, paper will be supplied up to an agreed tonnage, with 
prices to be adjusted each quarter by agreement governed by cost 
of production. In making its announcement the company recalls the 
difficulties encountered last winter in obtaining transportation, and 
says: “Indications are that next winter most of these troubles will 
continue, and we expect that coal, cars, and pulp wood especially, 
will be scarcer than ever before. We are extremely apprehensive, 
therefore, that we will not be able to turn out full production in 
1921 as we have this year. We anticipate a continued overdemand 
for paper next year in spite of the new tonnage coming on the 
market and in spite of the higher prices for all grades of paper 
likely to prevail on account of the rapidly mounting cost of pulp 
wood and other elements of cost. Present prices for paper do not 
nearly reflect current prices in the general market, viz., $35 a cord 
for wood pulp, $140 a ton for ground wood pulp, and $170 a ton 
for sulphite pulp.” 


The shortage in paper has been felt seriously wherever printing 
presses are operated, and has resulted in a marked increase in the 
price of newspapers, magazines, and books generally. Book pub- 
lishers have felt the burden of the augmented cost of wood pulp to 
even a greater degree than the publishers of periodicals, since they 
are unable, like the latter, to offset their losses by increased adver- 
tising receipts. They have been compelled by force of circum- 
stances, to increase the price of their product whether they would 
or not. They are influenced, not by a desire for increased profits, 
but by the relentless pressure of economic necessity. 


re 
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When the Worm Turns 


T WAS reserved to an attorney for 

the Welfare Legal Aid Bureau of a 
western city to become aware of the 
latest legal need. 

“JT want,” a young woman told the at- 
torney, as she took a chair at his desk, 
“an engagement divorce.” 

“An engagement divorce?” he gasped. 
“Will you give me a little legal instruc- 
tion? Tell me, what is an engagement 
divorce?” 

“Why,” the client smiled, incredulously, 
“T have promised to marry a young man, 
and I want to be divorced from the ob- 
ligation, that’s all.” 

It does not appear what advice was 
given the fair client. Perhaps she was 
assured that she might, with reasonable 
safety, rely upon the femine privilege of 
“changing her mind”—an ancient right 
which but few men have attempted to 
gainsay. Possibly she had good and suf- 
ficient grounds for failing to fulfil her 
promise, 

There seems, however, to be no legal 
reason why a man may not institute an 
action against a woman for breach of a 
promise of marriage if he considers that 
such a course would be seemly. While 
the woman is almost invariably the 
plaintiff in actions of this nature, there 
are a few recorded instances in the Eng- 
lish courts in which a jilted suitor sought 
to recover damages to solace his wound- 
ed heart. In Harrison v. Cage, 12 Mod. 
214, 88 Eng. Reprint, 1271, a verdict was 
rendered in favor of the masculine plain- 
tiff. It was moved in arrest of judgment 
that there was no consideration; for, 
though an action will lie for a woman 
against a man for nonperformance of 
his promise to marry her, yet such an 
action will not lie for a man against a 
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woman. But the court declined to accept 
this view, stating that if the woman’s 
promise did not bind her, neither could 
the man’s bind him, because otherwise 
there would be no consideration for the 
man’s promise; and a promise without 
a consideration is void; but where there 
is a promise against a promise, one 
promise is the consideration of the other, 
because each may have his action against 
the other for nonperformance; where- 
upon the plaintiff had judgment. 

Another action for a breach of a prom- 
ise of marriage, in which a man was the 
plaintiff, was Baddeley v. Mortlock, Holt, : 
N. P. 151, 17 Revised Rep. 626. The 
plaintiff proved the promise, but it ap- 
peared that, after the promise, some 
charges had been made against the plain- 
tiff, and communicated to the defendant, 
imputing to him dishonesty in some pecu- 
niary concerns, and likewise perjury. 
Being called upon to clear himself before 
the lady, he said he could explain the 
transaction, but did not go into any par- 
ticular vindication; upon which, as was 
alleged by the defendant, the negotiation 
for marriage broke off. She had previ- 
ously told the plaintiff that until he 
vindicated himself she would not marry 
him. 

It was contended for the defendant 


_ that she was justified in breaking off the 


match. It was urged that the plaintiff 
was bound to clear his character to his 
intertded wife; and having omitted to do 
so, he forfeited every right which he had 
gained by the previous promise. 

But it was decided that, having prom- 
ised the plaintiff marriage, the defendant 
must absolve herself upon some legal 
grounds. If a woman improvidently 
promise to marry a man who turns out, 
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upon inquiry, to be of bad character, she 
is not bound to perform her promise. 
But she must show that the plaintiff. is 
a man of bad character. The accusation 
is not enough. The facts charged were 
capable of proof. The existence of the 
rumor is not sufficient to discharge her 
from her promise. Without proof that 
the charges were founded, she is not 


absolved from her contract, but it affects 
the damages. 

It is inconceivable, even in this modern 
age of business women, that actions of 
this nature would prove profitable, or 
that men could hope to recover such 
large verdicts as have been awarded fre- 
quently by impressionable juries to 
charming feminine plaintiffs. 


Manumitting a Tree 


HEN Thomas Campbell, the 
poet, wrote in “The Beech 
Tree’s Petition,” 


“Oh, leave this barren spot to me! 
Spare, woodman, spare the beechen 
tree!” 


he was influenced by the same love 
of nature and a delight in things ar- 
boreal which led residents of Athens, 
Georgia, and Coney Creek, Kentucky, 
to convey, together with grourid on 
which it stood, an oak and a syca- 
more tree, to belong to themselves 
absolutely. 

The oak stood on the land of Colo- 
nel W. H. Jackson, who, in his old 
age, according to the Detroit News, 
recorded a deed as follows: “I, W. H. 
Jackson, of the county of Clarke, 
state of Georgia, of the one part, 
and this oak tree (giving the loca- 
tion) of the county of Clarke, of the 
other part, witness, that the said W. 
H. Jackson, for and in consideration 
of the great affection which he bears 
said tree and his desire to see it 
protected, has conveyed, and by these 
presents does convey unto the said 
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tree entire possession of itself, and 
the land within 8 feet of it on all 
sides.” 

The sycamore at Coney Creek owns 
itself and 36 square feet of ground 
by virtue of a deed from Alice Spen- 
cer Geddes Lloyd, duly recorded in 
Knott county, Kentucky, which con- 
tains the following paragraph: “The 
said tree is conveyed in consideration 
of the value of itself, as a resting 
place for the weary under the shade 
of said tree, and the said tree and 
the said terra firma are to belong to 
themselves absolutely and to each 
other for all the purposes for which 
nature and God intended them, 
among which is the purpose of the 
soil to nurture and feed the tree, and 
that of the tree to shade, grace, and 
beautify the said terra firma.” 

Of course, no one would be so un- 
gracious as to litigate the validity of 
a conveyance expressing so pious a 
wish, but we may be permitted to 
speculate upon the capacity of a tree 
to own itself, and as to whether such 
a deed satisfies the rule that no grant 
can exist without a grantee. 
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Recent Important Cases 


Adverse possession — inclosed por- 
tion of highway. Possession of the 
unused portion of a highway which 
an abutting owner has included with- 
in his fence is held not adverse so as 
to ripen into title by lapse of time, in 
the Iowa case of Pine v. Reynolds, 
174 N. W. 257, annotated in 6 A.L.R. 
- 1206, on encroachment of a fence on 
the highway as affecting the title or 
rights of the public. 


Aliens — collateral attack on natu- 
ralization. That libellee cannot, in a 
suit for divorce by one duly admitted 
to citizenship in the United States, 
collaterally attack the decree by which 
he was admitted, is held in the Mas- 
sachusetts case of Oehlert v. Oehlert, 
124 N. E. 249, annotated in 6 A.L.R. 
406, on the question of collateral at- 
— on an order admitting to citizen- 
ship. 


Arrest — parole — offer of release 
— effect. If an officer, after having 
made an arrest, tenders the subject 
permission to go at large temporarily 
and return for trial, the permit so 
tendered is held in Johnson v. Norfolk 
& W. R. Co. 82 W. Va. 692, 97 S. E. 
189, to be in the nature of an offer of 
parole, which the subject is not bound 
to accept, and which does not amount 
to a release or an abrogation of the 
arrest. Rejection of such offer and an 
accepted submission leave the arrest 
in full force. 

False imprisonment as affected by 
an offer of conditional or temporary 
release is treated in the note append- 
ed to this case in 6 A.L.R. 1469. 


Assault — mutual comliat — re- 
covery. Where persons engage in a 
mutual combat, it is held in McCul- 
loch v. Goodrich, 105 Kan. 1, 181 Pac. 
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556, that each may recover from the 
other all damages caused by injuries 
received from the other in the fight. 

The question of civil liability grow- 
ing out of mutual combat is treated 
in the note which follows this case in 
6 A.L.R. 386. 


Automobile — negligence of bailee 
— imputing to owner. The negli- 
gence of a bailee using another’s 
automobile for his own pleasure is 
held not imputable to the owner, in 
the Washington case of Lloyd v. 
Northern P. R. Co. 181 Pac. 29, an- 
notated in 6 A.L.R. 307, so as to pre- 
vent the latter’s holding another liable 
for negligently injuring the car. . 


Bills and notes — absence of rev- 
enue stamps — effect. A note which 
lacks the revenue stamps required by 
law is held in the Iowa case of Lutton 
v. Baker, 174 N. W. 599, annotated in 
6 A.L.R. 1696, to be “complete and 
regular on its face” within the mean- 
ing of a statute requiring it to be so 
complete and regular, to enable one to 
purchase it in good faith so as to be 
an innocent purchaser. 


Bills and notes — note payable to 
order of maker. That a note is pay- 
able to the order of the maker is held 
not sufficient to excite the suspicion 
of a purchaser so as to prevent his 
becoming a bona fide holder, in the 
South Dakota case of Ochsenreiter v. 
Block, 173 N. W. 734, annotated in 6 
A.L.R. 456. 


Broker — personal liability. A 
broker authoritatively representing a 
known or disclosed principal, as 
vendor in the sale of a commodity, 
not notified at the time of the sale of 
the purpose of the vendee to hold him 


CASE AND COMMENT 





responsible for the performance of 
the contract, nor bound by its terms 
in any form, is held not personally 
liable for any breach thereof in the 
West Virginia case of Hurricane 
Mill. Co. v. Steel & P. Co. 99 S. E. 
490, which is accompanied in 6 A.L.R. 
637, by a note on the personal liabil- 
ity of a broker for a breach of con- 
tract by his principal. 


Carrier — status of transferring 
passenger. A street car passenger is 
held in Feldman v. Chicago R. Co. 289 
Ill. 25, 124 N. E. 334, annotated in 6 
A.L.R. 1291, to retain his relation of 
passenger to the carrier while per- 
forming necessary acts of transfer- 
ring from one car to another ina 
public street under the rules of the 
carrier, for continuation of his jour- 
ney to destination. 


Conspiracy -—- unlawful compul- 
sion on employer. Refusal of union 
men to work with nonunion men is 
held not to impose unlawful compul- 
sion upon employers that employ only 
nonunion labor, in Cohn & R. Electric 
Co. v. Bricklayers, M. & P. Local 
Union, 92 Conn. 161, 101 Atl. 659, 6 
A.L.R. 887, when more than one third 
of the labor in the community is non- 
union. 


Constitutional law — fixing size of 
bread loaf. A city ordinance, fixing 
standard sizes of bread loaves and 
prescribing loaves of 1 pound avoir- 
dupois as the minimum weight that 
may be manufactured and sold by a 
baker, is not an unreasonable or arbi- 
trary exercise of police power, and is 
held constitutionally valid, in the 
Ohio case of Allion v. Toledo, 124 N. 
E. 287, annotated in 6 A.L.R. 426, on 
the validity of a statute or ordinance 
requiring commodities to be sold in a 
specified quantity or weight. 


Constitutional law — police power 
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— requiring municipal water supply 
to be the purest obtainable. A stat- 
ute requiring refusal of a permit to 
furnish water to a municipal eorpo- 
ration unless the supply is the purest 
and most healthful obtainable is held 
to be an unconstitutional exercise of 
the police power, where the enferce- 
ment of the statute might result in 
depriving municipalities of all water 
supply, in the California case of Frost 
v. Los Angeles, 183 Pac. 342, which is 
followed in 6 A.L.R. 468, by a note 
on the validity of a statute prescrib- 
ing a standard of purity of water 
furnished for human consumption. 


Corporation — preferred stock — 
right to share in excess dividends. 
Holders of preferred stock in a corpo- 
ration, entitled to receive a fixed 
yearly cumulative dividend of 6 per 
cent before any dividend shall be set 
apart to common stock, are held en- 
titled in Englander v. Osborne, 261 
Pa. 366, 104 Atl. 614, to share with 
the common stock in case, after sev- 
eral years of passed dividends, earn- 
ings are made in excess of what are 
necessary to pay the guaranteed 
cumulative dividends, any excess cver 
a 6 per cent dividend to the common 
stock for that year, although the com- 
mon stock is thereby deprived of a 
full 6 per cent dividend for the passed 
years. 

The rights of holders of preferred 
stock in respect to dividends are dis- 
cussed in the note which accompanies 
this decision in 6 A.L.R. 800. 


Cotenant — purchase of outstand- 


ing title — effect. The purchase by 
one tenant in common of an outstand- 
ing title, it is held in the Missouri 
case of Gearhart v. Gearhart, 218 S. 
W. 31, will be deemed to have been 
made for the benefit of all the coten- 
ants, the others being bound to con- 
tribute their respective proportions 
of the consideration -paid. 
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The effect of a purchase by a co- 
tenant in possession of the common 
property at a foreclosure sale is con- 
sidered in the note appended to this 
decision in 6 A.L.R. 291. 


Criminal law — plea of guilty — 
acceptance. A plea of guilty of a 
capital crime, it is held in State v. 
Hill, 81 W. Va. 676, 95 S. E. 21, 6 
A.L.R. 687, should be accepted cau- 
tiously, and not until the court has 
warned the prisoner and been satis- 
fied that he has acted freely and 
deliberately after being so admon- 
ished, and with full knowledge, ap- 
preciation, and understanding of the 
nature and consequences of his con- 
fession. 


Damages — for assault on woman. 
The damages to be awarded against 
the manager of a business office for 
forcibly removing therefrom a woman 
who charged him with thieving from 
her are held to be those only which 
are due to use of excessive force, in 
the Washington case of Austin v. 
Metropolitan L. Ins. Co. 180 Pac. 134, 
which is accompanied in 6 A.L.R. 
1061 by a note on the measure of 
damages in an action by a female for 
an assault upon her. 


Damages— wilful substitution of 
inferior material. If one contracting 
to construct a building wilfully sub- 
stitutes for the material called for 
other material wholly unsuited to the 
purpose, the measure of damages is 
held to be the cost of r-constructing 
the building according to contract, in 
Young v. Cumperland County Educa- 
tional Soc. 183 K,. 625, 210 S. W. 494, 
annotated in 6 A.L.R. 135. 


Divorce — alimony — personal 
earnings. Where a decrée for divorce 


is granted to a wife on account of the 
aggression of her husband, an allow- 
ance of alimony, it is held in the 
Ohio case of Lape v. Lape, 124 N. E. 
51, may be based on future personal 
earnings or wages of the husband. In 
such a case the court is not neces- 
sarily limited to a consideration of 
property in possession of the husband 
at time of decree. 

This decision is accompanied in 6 
A.L.R. 187 by a note on earning ca- 
pacity or ee. earnings of the 
husband as a basis of alimony. 


Estoppel — of infant to deny con- 
tract. The contracts of infants are 
not absolutely void, but only voidable; 
and if a youth under twenty-one 
years of age, by falsely representing 
himself to be an adult, which he ap- 
pears to be, for the purpose of induc- 
ing another to enter into a contract 
with him, and thereby, through such 
representation and appearance, the 
other party is led to believe that such 
infant is an adult and makes a con- 
tract with him, the benefit of which 
he obtains and retains, then, in a suit 
on that contract, the minor, it is held 
in La Rosa v. Nichols, 92 N. J. L. 375, 
105 Atl. 201, will not be permitted to 
set up the privilege of infancy, be- 
cause by his fraudulent conduct he 
has estopped himself from so plead- 
ing; and this in a court of law, as 
well as in a court of equity. 

The note appended to this case in 6 
A.L.R. 412 treats the question of mis- 
representation as to age as an estop- 
pel to plead infancy. 


Evidence — ancient deed — effect. 
Recitals in a deed more than fifty 
years old relating to the property 
conveyed are held competent evidence 
of the facts recited, even against 
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strangers to the title, in the Cali- 
fornia case of Garbarino v. Noce, 183 
Pac. 532, annotated in 6 A.L.R. 1433. 


Evidence — transaction with in- 
sane person — book entries. Book 
entries of charges made by a physi- 
cian in treating an insane patient are 
held not within a statute excluding 
evidence of a person in interest as to 
any transaction had by him when su- 
ing an insane person, in Sanborn v. 
Dentler, 97 Wash. 149, 166 Pac. 62, 6 
A.L.R. 749. 


Evidence — transaction with per- 
son since deceased — entry in account 
book. Testimony by a merchant hav- 
ing an account against a person since 
deceased, that the items in his books 
of original entry were made by him, 
is held not prohibited by a statute 
making incompetent testimony as to 
transactions with persons since de- 
ceased, in Jeffords v. Muldrow, 104 
S. C. 388, 89 S. E. 357, which is ac- 
companied in 6 A.L.R. 755, by a note 
on the death of an adverse party as 
affecting evidence with respect to a 
book account. 


Evidence — verdict of coroner’s 
jury. The verdict of a coroner’s 
jury as to the cause of death of an 
employee is held not admissible in 
evidence in a proceeding to secure 
compensation for his death under the 
Workmen’s Compensation Act, in 
Spiegel’s House Furnishing Co. v. 
Industrial Commission, 288 Ill. 422, 
oe N. E. 606, annotated in 6 A.L.R. 


Highway — right to display goods 
upon. A merchant, trader, or manu- 
facturer is held in Mackenzie v. 
Frank M. Pauli Co. 207 Mich. 456, 
174 N. W. 161, annotated in 6 A.L.R. 
1305, to have no right to use any part 
of the highway for the deposit, ex- 
hibit, or sale of his goods, nor can he 
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keep goods or teams standing upon 
the highway for any. considerable 
portion of time, to the inconvenience 
of the public. 


Highway — turning to wrong side 
of road — emergency. One approach- 
ing a blind corner in an automobile is 
held not guilty of negligence in the 
Maine case of Bragdon v. Kellogg, 
105 Atl. 433, 6 A.L.R. 669, if, when 
another car suddenly turns the corner 
on the wrong side of the street, he, in 
the emergency, turns his car to the 
left to avoid the collision, although 
the other car also turns to that side 
of the street so that he is on the 
wrong side of the road when the acci- 
dent occurs. 


Husband and wife — arrest of 
husband — relief. from duty to sup- 
port. That a wife had her husband 
arrested and asked for police protec- 
tion in case he returned home is held 


_ not to relieve him from the duty of 


supporting her in Hubbard v. Hub- 
bard, 131 Md. 291, 101 Atl. 772, which 
is accompanied in 6 A.L.R. 3, by a 
note on defenses available to a hus- 
band in a civil suit by his wife for 
support. 


Husband and wife — right to sue 
for assault. That a woman may sue 
her husband for assault, under stat- 
utes abrogating the fiction of legal 
identity and permitting her to sue 
alone for injuries to her person, is 
held in the Alabama case of Johnson 
v. Johnson, 77 So. 335, annotated in 
6 A.L.R. 1031, on the right of one 
spouse to maintain an action against 
the other for assault and battery, un- 
der the Married Women’s Acts. 


Injunction — against boycott to 
compel organization of plant. That 
an injunction lies to prevent the 
union labor of a city from undertak- 
ing to coerce a particular concern to 
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unionize its plant by threatening 
patrons with labor trouble if they do 
not withdraw their patronage from 
such concern until it complies with. 
the demand is held in Auburn Dray- 
ing Co. v. Wardell, 227 N. Y. 1, 124 
N. E. 97, annotated in 6 A.L.R. 901, 
on the subject of the boycott as a 
weapon in industrial disputes. 


Insurance — automobile — injury 
by member of family. A policy insur- 
ing the owner of an automobile 
against liability on account of inju- 
ries suffered by reason of the owner- 
ship, maintenance, or use of the car 
is held in the Iowa case of Fullerton v. 
United States Casualty Co. 167 N. W. 
700, to cover injuries caused by oper- 
ation of the car by the owner’s adult 
son, who is a member of his family 
and maintained by him; at least, if 
the policy provides against liability if 
the car is being driven by any person 
under sixteen years of age. 

The subject of automobile liability 
insurance is treated in the note ap- 
pended to this case in 6 A.L.R. 367. 


Insurance — effect of dividend on 
lapse of policy. The existence of an 
earned, but undeclared, dividend upon 
a policy of term insurance, renewable 
yearly at the time a yearly premium 
becomes due, is held in the Colorado 
case of Cason v. Mutual L. Ins. Co. 
184 Pac. 296, not to continue the 
policy in force, although, upon subse- 
quently receiving notice of it, the 
beneficiary attempts to apply it under 
the terms of the policy towards the 
payment of premiums, and tenders 
the balance due in cash. 

The subject of dividends as pre- 
venting the lapse of a policy for non- 
Payment of premiums is treated in 
the note which follows this case in 6 
ALR. 1395. 


Insurance — exception — automo- 
bile races. The term, “riding or 
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driving races,” within an exception 
of liability in an accident insurance 
policy, is held to include automobile 
races, in the Colorado case of Swan- 
borough v. Order of United Commer- 
cial Travelers, 181 Pac. 204, annotat- 
ed in 6 A.L.R. 485. 


Insurance — incontestability — 
fraud — public policy. A proviSion 
in a life insurance policy that “this 
policy (and the application therefor) 
constitutes the entire contract be- 
tween the parties and shall be incon- 
testable after one year from the date 
of its issue, except for nonpayment 
of premiums,” includes fraud on the 
part of the insured in obtaining the 
insurance, and, after one year from 
the date the policy is issued, the in- 
surance company, it is held in the 
Oklahoma case of Metropolitan L. Ins. 
Co. v. Peeler, 176 Pac. 939, cannot 
plead such fraud as a defense to an 
action brought by the beneficiary un- 
der the policy to recover the amount 
thereof, or in a cross action to cancel 
the policy and rescind the insurance 
contract. 


The effect of the incontestable 
clause as excluding a defense based 
upon public policy is treated in the 
note appended to this decision in 6 
A.L.R. 441. . 


Insurance — judgment — as loss © 
within indemnity policy. Insol- 
vency through a judgment for mal- 
practice in which the estate pays only 
a small percentage of the claims 
against it is held in Schambs v. Fidel- 
ity & C. Co. 259 Fed. 55, 6 A.L.R. 
1231, to be within a policy insuring 
against loss from liability imposed by 
law upon insured for malpractice, and 
imposing upon insurer the duty of 
defending suits brought against in- 
sured until final decision, or settle- 
ment and recovery may be had for the 
full amount of the policy if the judg- 
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ment against assured reaches sud 
amount. 


+ License — to enter apartmed 
house — delivery of supplies. Oy 
from whom supplies are ordered bys 
tenant of an apartment house is hef 
to have an implied license to ente 
the building to deliver them, in th 
Washington case of Konick v. Champ 
neys, 183 Pac. 75, which is accom 
panied in 6 A.L.R. 459, by a notem 
the right-of a third person to ente 
leased premises against the objection 
of the landlord. 


Life tenant — effect of lease by- 
rights of remainderman. ‘To entitle 
a lessee of a life tenant to continue 
possession after the death of the life 
tenant, it is held in the Iowa case d 
Sanders v. Sutlive Bros. & Co. 174N. 
W. 267, that he must show a contrat 
establishing the relation of landlord 
and tenant between himself and th 
remainderman. 

The death of a life tenant as af 
fecting rights under a lease executel 
by him is treated in the note accom 
panying this case in 6 A.L.R. 15038. 


Malicious prosecution — _filin 
caveat to will — liability. That 
liability arises from the filing of 4 
caveat to a will, even though it wa 
filed maliciously and without prob 
able cause, is held in the Maryland 
case of Wegefarth v. Wiessner, ! 
Atl. 364, 6 A.L.R. 396. 


Mandamus — to compel issuant 
of diploma. That mandamus lies # 
compel the officers in charge of a 
lic high school to issue a diploma t04 
pupil who has completed the requ 
course and passed his examination 
is held in the Iowa case of Valen 
v. Independent School Dist. 174 N. ¥. 
334, annotated in 6 A.L.R. 1625, 
the right to refuse a diploma or othe 
evidence of a pupil’s completion of # 
course, 
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‘Master and servant — duty to 


warn of danger of occupational dis- 
ease. An employer who places and 
continues an employee for a substan- 
tial length of time in the regular per- 
formance of work under conditions 
which, in the absence of preventive 
means and precautions, are calculat- 
ed to engender in the employee a dis- 
order of serious and injurious charac- 
ter, is held bound to warn and in- 
struct the employee as to dangers and 
to furnish him with reasonably ef- 
fective means to avoid them, in 
Zajkowski v. American Steel & Wire 
Co, 258 Fed. 9, which is accompanied 
in 6 A.L.R. 348, by a note on the duty 
of a master to warn a servant against 
occupational disease. 


Master and servant — invitee of 
servant — rights. A servant is held 
in Tipsword v. Potter, 31 Idaho, 509, 
174 Pac. 133, 6 A.L.R. 527, to have no 
right to bring anyone into his em- 
ployer’s house to live with him with- 
out the master’s consent, and it re- 
quires no notice from the employer to 
make this prohibition upon the serv- 
ant effective. 


Master and servant — scope of 
employment — emergency act. Per- 
formance by an employee, during 
emergency, of an act which he has 
reason to believe is in the interest of 
his employer, is held not beyond the 
scope of his employment in Baum v. 
Industrial Commission, 288 Ill. 516, 
123 N. E. 625, annotated in 6 A.L.R. 
1242, on the right of an employee to 
compensation for injuries received 
while acting in an emergency. 


Municipal corporation — power to 
require license to conduct soft-drink 
business. A municipal corporation is 
held entitled in the Oregon case of 
Portland v. Traynor, 183 Pac. 933, 
annotated in 6 A.L.R. 1410, to prohib- 


it the business of furnishing food and 
soft drinks within its limits without 
a license, to be granted on proof of 
suitableness of place and physical fit- 
ness of applicant and payment of a 
fee, under charter authority to make 
regulations to prevent introduction of 
contagious disease into the city, and 
to provide for the health of the city, 
and exercise police powers and make 
and enforce sanitary laws and grant 
licenses. 


Negligence — act in emergency — 
liability for injury to stranger. Be- 
fore one can absolve himself from li- 
ability for injury caused by acting 
upon emergency to save himself from 
harm, it is held in the Washington 
case of Allen v. Schultz, 181 Pac. 916, 
that he must show that an emergency 
existed which was brought about by 
no negligent act of his own and that 
the resultant injury could not be pre- 
vented after the peril had passed. 

The “emergency rule” as applied to 
automobile drivers is discussed in the 
note which follows this case in 6 
A.L.R. 676. 


Nuisance — liability of railroad 


for. A railroad company is held li- 
able in Killam v. Norfolk & W. R. Co. 
122 Va. 541, 96 S. E. 506, 6 A.L.R. 
701, for injury to abutting property 
for the operation of railroad appurte- 
nances such as roundhouses, switch 
yards not connected with stations or 
depots, repair shops, or terminal 
plant, in such a way as to cause a 
nuisance to such property. 


Nuisance — pollution of air. An 
owner of land, as an incident to his 
property right, is held entitled in the 
North Dakota case of Ingmundson v. 
Midland @ontinental R. Co. 178 N. W. 
752, 6 A.L.R. 714, to use and enjoy 
such land free from the pollution of 
air thereupon so as to amount to a 
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nuisance, and for the violation of this 
right an action in the nature of tres- 
pass to realty can be maintained. 


Nuisance — smoke. Smoke is held 
not to be per se a nuisance, in the 
Georgia case of Holman v. Athens 
Empire Laundry Co. 100 8. E. 207. 
To constitute smoke a nuisance, it 
must be such as to produce either 
actual, tangible, and substantial in- 
jury to neighboring property itself, 
or such as to interfere sensibly with 
its use and enjoyment by persons of 
ordinary sensibilities. 

Nuisance from smoke alone as a 
subject for injunctive relief is dis- 
cussed in the note which follows this 
case in 6 A.L.R. 1564. 

Partnership — claim on interest of 
partner — priority. An interest in 
real estate purchased with partner- 
ship funds as partnership property is 
held in Cain v. Hubble, 184 Ky. 38, 
211 S. W. 413, 6 A.L.R. 146, to be 
subject to the respective liens of the 
partners in the settlement of the 
partnership accounts, in priority to 
claims of strangers against the indi- 
vidual partners. 


Partnership — lien of partner. 
One partner has a lien on partnership 
realty for a balance due him by his 
copartner in the conduct of the part- 
nership business, and such lien is held 
to take precedence over a conveyance 
of said copartner’s interest to a third 
person, in Martin v. Carlisle, 46 Okla. 
268, 148 Pac. 833, which is followed 
in 6 A.L.R. 154, by a note on the right 
of a partner to a preference over the 
creditors of a copartner. 


School — suspension of @~ effect. 
That a school district cannot avoid li- 
ability for the contract wages of a 
teacher by suspending the school is 


held in Clune v. School Dist. 166 Wig 
452, 166 N. W. 11, 6 A.L.R. 736. 7 


Tenant in common — right to pur 
chase under foreclosure sale. That 
one cotenant has a right to purchase 
the common property under an out 
standing encumbrance, for his ow 
protection, is held in Stianson y, 
Stianson, 40 S. D. 322, 167 N. W. 283, 
6 A.L.R. 280. 


Unfair trade — selling commodity 
below cost. The statute forbidding 
unfair methods of competition is held 
in Sears, R. & Co. v. Federal Trade 
Commission, 258 Fed. 307, not to 
forbid the selling of a particular com- 
modity below cost if it is not connect 
ed with representations which tend 
to injure or discredit competitors. 

The validity and constitutionality 
of the statute creating the Federal 
Trade Commission is discussed in the 


note appended to this case in 6 A.LR. 
358. 


Workmen’s compensation — inhal- 
ing gas. The accidental and unfore- 
seen inhaling by an employee, in the 
course of his employment, of a spe 
cific, volatile poison or gas, resulting 
in injury or death, is held not an 
“occupational disease,” in Industrial 
Commission v. Roth, 98 Ohio St. 34, 
a N. E. 172, annotated in 6 A.LR. 
1463, * 


New Textbooks. 


*Morrison, Oil Rights, 1 volume .. $10.00 
*Smith, Receivers, 2 volumes (by 
Tardy) 15.00 
*Warvelle, Abstracts, 4th edition, 1 
volume 10.00 
*Watkins, Shippers & Carriers, 2 
volumes 18.00 
Zoline, Federal Criminal Law & 
Procedure, 3 Volumes 30.00 


* Co-op. Recommended. 


Our Citation Bureau serves many A.L.R. subscribers—Why not you? 


160 


a 


CASE AND COMMENT 





BSS rT ep 
mt 


Nie SV Pi 
om. 
AUS 


TO ROUND OUT A WORKING LIBRARY 


of American Law 
ADD 


English Ruling Cases 


The great fundamental cases 
alphabetically arranged by subject. 


Annotated to link up with 
decisions of American courts. 


Twenty-six volumes containing 
decisions from earliest times to 
1900 and additional annotations 
to 1917. 


British Ruling Cases 


Annotated reports of current 
British decisions from 1900 to 
date in 8 volumes. 


Selected to supplement current 
decisions of American courts. 


With E. R. C. gives a complete 
chain of British cases for Ameri- 
can lawyers to date. 


Send fos Information to 


The Lawyers Co-operative 


Publishing Company 


Rochester, N. Y. 


Sw 


=! Cc» pane Ry 
ae 





eed ed 


Travels In and Out of 


the Record 


High Crimes and Misdemeanors. 


PON the information, a copy of 

which follows, a warrant was re- 
cently issued charging the offense of 
“riot.” It is worthy of preservation 
as a legal curiosity. 


State of New York, 
County of ss.? 
Town of———— 


Information upon oath having been 
this day laid before me, that the 
crime of felony has been committed 
and accusing J— thereof. 

First. Keeping malicious mischief 
with intent to injure. 

Second. Outrage of public decency 
through intent to frighten. 

Third. Keeping and harboring 
therein disorderly persons in his 
home constituting a disorderly house. 

Fourth. Using by him, his family 
and other parties obscene and all in- 
decent language, before and unto 
said F. and his wife and other wit- 
nesses. 

Fifth. Threats of personal injury 
which has kept F., his wife, and other 

arties watching until midnight or 

ater in fear of depredations, that he 
they might commit. 

Under the Law of Riot, we claim 
protection by the law. 


Sworn to before me this 
day of July, 1920. 
W., Justice of the Peace. 


~ 

An Omitted Element.~ Oné of the 
attorneys for Steve Beck in his recent 
trial in criminal court on a charge 
of mamslaughter was questioning a 
man for jury service in the case. 

“Do you believe,” he asked, “that 
a@ man necessarily is guilty of man- 
slaughter if his automobile runs 
down another person on a_ public 
highway ?” 
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“No, sir,” replied the jury tales” 
man, “not unless the other person © 


? 


dies.”—Indianapolis News. 


S-sh! Keep it Dark! ~ At 2 fF. 
cent bar examination a candidate 
defined law as follows: “Law is the 
means by which we acquire legal 
possession of property belonging to 
another.”——Boston Transcript. 


‘ Wiring a Secret. “Why did yor 
strike the telegraph operator?” asked 
the patrol officer of the gob who was 
summoned for assault. 

“Well, sir, I gives him a telegrani 
to send to my gal, an’ he starts 
readin’ it. So, of course I ups and 
gives him one.”—The Arklight. : 


Not in a Religious Sense.~ In thé 
Zone Finance Office a letter was re 
ceived inquiring about a bond which 
the soldier had purchased. His letter 
was rather incoherent and the office 
was unable to identify the case. 
So a letter went back to the soldier 
asking for more information and inci- 
dentally inquiring whether it was a 
converted bond. 

“Naw, the bond wa’n’t converted,” 
wrote back the soldier, “and I don’t 
want it messed up in religion either. 
You just send it on to me like ’twas.”, 
—New York Evening Post. 


.‘What They Called Each Other. 
“Both ob dese here gents,” said the 
witness, Mandy Thomas, rather im- 
pressed with the importance of being 
in court, “was standin’ at the corner 
conversin’ with each other pretty hot 
an’ pointed like.” 

“Relate the conversation,” said the 
prosecutor. , s 

“Ah don’t remember it, sah,” said 
Mandy, thoughtfully, “cept dat dey 
was callin’ each other what dey is.” 
—New., York Evening Post.? 
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Law of the Road. Rule 2 for 
motorists in Japan runs as follows: 
“When a passenger of the foot heave 
in sight, tootle the horn trumpet to 
him melodiously at first. If he still 
obstacles your passage, tootle him 













































oa with vigor and express by words of 
he mouth the warning: ‘Hi! Hi!’” 
yal 
Unruly Bipeds. “I have been in- 
structed by the village council to 
enforce the ordinance against chick- 
ot: ens running at large and riding bi- 
ced gycles on the sidewalk.”—Alberta 
yas Advocate. 
am s “ ” 
rts Murdering Wagner. “Excuse me, 
and said the detective, as he presented 
himself at the door of the music 
. academy, “but I hope you’ll give me 
what information you have and not 
the make any fuss.” 
6 “What do you mean?” was the in- 
ich dignant inquiry. 
te “Why, that little affair, you know.” 
fee “T don’t understand.” 
1 “Why, you see, we got a tip from 
fier the house next door that somebody 
_ was murdering Wagner, and the 
oe chief sent me down here to work on 
. the case."—London Tit-Bits. 
ed,” 
on'’t g 
her. § . AThoughtful Courtesy, The other 
as.” day a lady and her daughter, who 
’ live in a service flat in town, received 
by post two stalls for a theater, an 
accompanying note running: ‘“Per- 
.-..4 § haps you will guess from whom these 
het. come. Hope you will have a pleas- 
the Bi ant evening.” 
im- They used the stalls, enjoyed the 
eing Bplay extremely, and, returning home, 
hee found their flat had been ransacked 
ho by burglars. 
the And awaiting them was another 
note: “Perhaps you can guess now 
id who sent the  tickets:’—London 
- Chronicle. 
is.” 
Orne NEE 
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Couldn’t Do it. A negro who had ' 
an injured head entered a doctor’s 
office. 

“Hello, Sam. Got cut again, I see.” 

“Yas, sah, I done got carved up 
with a razor, Doc.” 

“Why don’t you keep out of bad 
company?” said the physician, after 
he had dressed the wound. 

“Deed, I’d like to, Doc, but I ain’t 
got ’nuff money to git a divorce.”— 
Laughing Gas. 


Man To Man. After the prisoner 
had been duly fined for cruelty to the 
wife of his bosom he was asked to 
go to the magistrate’s private room. 
There he found the great man wait- 
ing. 

“Look here,” said the latter, “your 
wife in her evidence just now said 
you had her completely terrorized.” 

“She did, sir,’ agreed the man; 
dd 

“Now, look here! I am not speak- 
ing to you as in my Official capacity, 
but as man to man. You understand 
that?” 

“Yes, sir.” 

“Well, then, how did you do it?” 
Houston Post. 


& 





What He Understood. Lawyer. 
“So you want a divorce from your 


wife. Aren’t your relations pleas- 
ant?” 
Client. “Mine are, but hers are the 


most unpleasant lot I ever met.” 


Rubbing It In. A Philadelphia 
lawyer was showing up very poorly 
on the links and he remarked to 
Mrs. R. H. Barlow, the golf player, 
who was standing by: “Do you know, 
it seems to me the more I play the 
worse I play.” 

“You’ve played a good deal then, 
haven’t you?” said Mrs. Barlow. 
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Are Law Books High-Priced ? 


A correspondent of Case and Comment has 
entered the statistical field in an effort to dis- 
cover whether the publishers of law books are 
charging unreasonable prices for their product. 
The result is interesting. 

Having at hand a late volume of American 
Law Reports, Annotated, and three late novels 
from the presses of three prominent publishers, 
this amateur statistician undertook to determine 
whether novels or law books cost more word 
for word. Not a scientific method of compari- 
son, perhaps, nevertheless the result isinteresting. 

Taking as factors number of words and 
cost per volume, our correspondent discovered 
that, priced at the same rate as the novels, his 
volume of A.L.R. would have cost $28.78! 

Considering that the novel is perhaps the 
least expensive form of publication typograph- 
ically and that the law book is one of the most 
ex. Sive forms, these figures are rather 
significant. 

This chance comparison opens an interesting 
field, and Case and Comment proposes in its 
January-February issue to place before its read- 
ers the results of a study of values as between 
the law books and literature of other professions. 
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